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Passed by Shri Shiv Pratap Singh, Commissioner (Appeals)

T Arising” out of Order-in-Original No. GST-06/D-VI/O&A/281/ANAND/ANM/2022-23
Ri1:18.11.2022 , issued by The Assistant Commissioner, CGST Division-VI,
Ahmedabad North

151 ardierepdal o1 AT9 Td ual Name & Address

1. Appellant
M/s. Anand Chandrakant Shah,C1, 49, Kendriya Vihar Suncity Campus,S.P.
Ring Road, Bopal,Ahmedabad - 380058

2. Respondent
The Assistant Commissioner, CGST Division-VI, Ahmedabad North,7th Floor, B.
D. Patel House, Naranpura, Ahmedabad-380014
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

RE TRHN T GIEA0T e

Revision application to Government of India :
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(1) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
"p’rb‘egessing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the OlO and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

AT Yeb, DRI TG Yob Yd Hara] Idieny ~arnferesver & ufer srdier—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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(@)

PRI G b MR, 1944 B IR 35-41 /35-5 D fqa—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand
/ refund is Upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.
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One copy of application or 0.1.0. as the case may be, and the order of the
- adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-1 item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.
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&[FWIUjW 10 %ilS SUg g I(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i)  amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

I (iii) : I
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‘ In view of above, an appeal against this order shall lie before the Tribunal on
~..20"payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.”
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ORDER IN APPEAL

'M/s. Anand Chandrakant Shah, C1-49, Kendriya Vihar Suncity Campus, S.P.Ring
Road, Bopal-380058 (hereinafter referred to as 'the appellant’) have filed the present
appeal against the Order-in-Original No. CGST—OG/D—VI/O&A/ZSI/Ananad/Al\/I/2022-23,
dated 18.11.2022, (in short ‘impugned order’) passed by the Assistant Commissioner,
Central GST, Division-VI, Ahmedabad North (hereinafter referred to as 'the aajudicating
authority). The appellant were engaged in providing taxable services and were holding |
Service Tax Registration No. ANCPS7527FSEQQL. |

2. The facts of the case, in brief, are that on the basis of the data received from the
Central Board of Direct Taxes (CBDT) for the EY. 2015-16, differential ihcome of Rs.
22,17,806/- was noticed in the ST-3 vis-a-vis the ITR filed by the appellant. As no tax was
paid on such income, letters were issued to the appellant to explain the reasons for non-
payment of tax and to provide certified documentary evidences for the F.Y. 2015-16. The
appellant neither provided any documents nor submitted any reply justifying the non-
payment of service tax on such receipts. The service tax liability of Rs. 3,09,427/- for said
period was accordingly worked out.

2.1 Thereafter, a Show Cause Notice (SCN) was issued to the appellant proposing

recovery of service tax amount of Rs.3,09.427/- not paid on the differential value of -

income received during the F.Y. 2015-16, along with interest and penalties under Sectiori
76, 77 & 78 of the Finance Act, 1994.

2.2 The said SCN was adjudicated vide the impugned order, wherein the service tax
demand of Rs.3,09,427/- was confirmed alongwith interest. Penalty of Rs. 10,000/~ under
Section 77 and penalty of Rs.3,09,427/- was also imposed under Section 78.

3. Being aggrieved with the impugned order passed by the adjudicating authority,

the appellant have preferred the present appeal on the grounds elabarated below:-

» They claim they are engaged in the profession of Interior Designer Consultancy
which includes Design Consultancy, material procurement as a pure agent and
labour services and consultancy service as pure agent. During the disputed period
they submitted materials to various clients as a pure agent hence eligible for the
benefit of Notification n0.12/2003 dated 20.06.2003 in terms of sale of material.

» In terms of Rule 5(2) of the Determination of Value RLiles, 2006, the appellant is
not liable to pay any tax for the material procured from third party on behalf of
the service recipient. . This rule was, subsequently substituted vide Notification
No.24/2012-ST dated 06.06.2012. After deducting the value of reimbursement for
material purchase the taxable amount comes to Rs.8,65,116/- which is-below
threshold limit. .

» The demand covering F.Y. 2015-16 is time barred as the notice was Issued on
23.12.2020 by invoking suppression. As there is no suppression of information, .
extended period cannot be invoked.

> Penalty under section 78 is not imposable in the absence of suppression. ;;?6\»
» Penalty under Section 77 is also not imposable as there is no short pa Eﬁ@e"”
service tax. E%
S
%
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4. On_going through the appeal memorandum, it is noticed that the impugned
order was issued on 18.11.2022 and the same was received by the appellant on
01.12.2022. However, the present appeal, in terms of Section 85 of the Finance Act, 1994,
was filed on 20.02.2023 i.e. after a delay of 19 days from the last date of filing appeal.
The appellant have filed a Miscellaneous Application seeking condonation of delay,
stating that the accountant of the appellant could not provide the data in time hence the
delay. They requested to condone the delay in filing the appeal as the delay is within the
condonable period.

5. Personal hearing in the matter was held on 31.07.2023. Shri Vipul Khandhar,
Chartered Accountant, appeared for personal hearing. He reiterated the submissions
made in the appeal. He submitted that the appellant is an interior decorator who besides
providing interior decoration service also purchases and hands over the materials on
behalf-of the clients and has received the amount for reimbursement purpose only. If
the same is deducted from the total income, the taxable income shall be below the
threshold limit. He handed over additional submissions with supporting documents and
also reiterated the additional subimissions in the COD application. He referred Lo
Hon'ble CESTAT judgment passed.in the case of Shri Kankeshwari Enterprises wherein it
was held that extended period cannot be invoked on the basis of ITR data and SCN
cannot be issued on the basis of ITR without carrying further investigation.

6. I have carefully gone through the facts of the case, the impugned order passed by
the adjudicating authority, submissions made by the appellant in the appeal
memorandum as well as those macde during personal hearing. The issue to be decided in
the present case is as to whether the service tax demand of Rs.3,09,427/- alongwith
interest and penalties, confirmed in the impugned order passed by the adjudicating
authority, in the facts and circumstances of the case, is legal and proper or otherwise.

The demand pertains to the period F.Y. 2015-16.

6.1  The appellant have claimed that they are providing Interior Designer Consultancy
services and while providing such service they also purchases materials and made the
expenses on behalf of the client, which was subsequently reimbursed to them. They also

claimed that after deducting such reimbursable expenses from the total income, the
taxable income shall be below the threshold limit and therefore they are not liable Lo pay

service tax.

6.2  The adjudicating authority however claim that the nature of business mentioned
in the ITR is Architect service and not Interior Designer Consultancy service. He observed
that the appellant could not produce any contractual agreement between them and the
service recipient, to substantiate their claim that they were acting as a pure agent to
incur expenses in the course of plov1d|ng taxable service. He therefore confirmed the
demand.

;6.3 On going through the Ledger account pertaining to Consulting Income, 1 find that
G Fhe appellant have separately reflected reimbursement amount received from various
CIL‘ehtS as well as the consultancy income. Further, they also submitted a sample invoice

qgf&a}
’QX\"T//( lalsed for Interior Designing work carried out for Raja Ram School. In the invoice they

\, [\ ? have separately shown the charges of Colour Work, POP, Electricals, Furniture, Chairs,

9
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Flooring, Civil Works and the charges of Design & Coordination (which is 10% of the
total cost).

6.4 I find that in terms of Section 67, the service tax is chargeable on the taxable
service with reference to its value and the gross amount charges for the taxable service
and shall include any amount received towards taxable service before during or after
provision of such service. In terms of Rule 5(2) of the SERVICE TAX (DETERMINATION OF
VALUE) RULES, 2006, where any expenditure or costs are incurred by the service provider
in the course of providing taxable service, all such expenditure or costs shall be treated
as consideration for the taxable service provided or to be provided and shall be included
in the value for the purpose of charging service tax on the said service. However, the
expenditure or costs incurred by the service provider as a pure agent of the recipient of
service, shall be excluded from the value of the taxable service if all the following
conditions are satisfied. The relevant portion of Rule 5 is reproduced below:

RULE 5. Inclusion in or exclusion from value of certain expenditure or costs,
— (1) Where any expenditure or costs are incurred b y the service provider in the
course of providing taxable service, all such expenditure or costs shall be treated
as consideration for the taxable service provided or to be provided and shall be
included in the value for the purpose of charging service tax on the said service.

Explanation.- For the removal of doubts, it is hereby clarified that for the [the
value of the telecommunication service shall be the gross amount paid by the
person to whom telecommunication service js actually provided].]

(<) Subject to the provisions of sub-rule (1), the expenditure or costs incurred by
the service provider as a pure agent of the recipient of service, shall be excluded
from the value of the taxable service if all the following conditions are satisfieq,

namely :-

(1) the service provider acts as a pure agent of the recipient of service when
he makes payment to third party for the goods or services procured

() . the recipient of service receives and uses the goods or services so
procured by the service provider in his capacity as pure agent of the
recipient of service:

(7i7) the recipient of service is liable to make payment to the third party; -

(i) the recipient of service authorises the service provider to make payment
on his béhalf:

v) the recipient of service knows that the goods and services for which .
payment has been made by the service provider shall be provided b
the third party, A _ '

(vi) the payment macdle by the service provider on behalf of the recipient of
service has been separately indicated in the invoice issued b v the service
jprovider to the recjpient of service

(vi) the service p/‘bV/t/e/‘ recovers from the recipient of service only such

amount as has been paid by him to the third party; and
(viiy) the goods or services procured by the service provider from the
party as a pure agent of the recipient of service are in addition/ b

Tl Ham

§ NTR, P
O P CENTR,

Ss.

services he provides on his own account
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Explanation 1. - For the purposes of sub-rule (2), ‘pure agent” means a person
who - _

(@) enters inlo a contractual agreement with the recipient of service to act
as his pure agent to incur expenditure or costs in the course of
providing taxable service

(b). neither intends to hold nor holds any title to the goods or services so
procured or provided as pure agent of the recipient of service;

(c) " does not use such goods or services so procured, and

(d)  receives only the actual amount incurred to p/‘ocu/‘e such goods or
services.

Explanation 2. - For the removal of doubts it is clarified that the value of the
laxable service is the total amount of consideration consisting of all components
of the taxable service and it is immaterial that the details of individual
components of the total consideration is indicated separately in the invoice.

6.5 In terms of sub-rule (2) of Rule 5 of the Valuation Rules, the expenditure or cost
incurred by the service provider as pure agent of service recipient has to be excluded
from the value of taxable service if the conditions stipulated in the rule are satisfied. In
the instant case the appellant have shown the reimbursement expenses in their books of
accounts. Hence, I find that such reimbursable expenses incurred by them have to be
treated as expense incurred on behalf of the service recipient. Therefore, such expenses
shall not form part of gross amount. |

7. Further, the appellant have claimed that after considering the deduction of such
income from the total taxable income the taxable value arrived is below the threshold
limit. They have submitted that working of consulting service and reimbursable income

during the dispute period.

Particulars | Amount
A ‘C'oh'é-u-itéHCyAIncél»ﬁe' 2115340,

‘Commission Income | 102466
Total Income -‘-22,17,806
Reimbursement  of | 1352690
material purchased
Taxable service 8,65116

I find that the demand has been raised on the taxable income of Rs. 22,17,806/-
and after deducting the reimbursement expenses incurred on-purchase of material, I find
that the taxable income of the appellant shall be Rs.8,65,116/- which is below the
threshold limit of Rs.10 Lacs. I, therefore, find that the appellant shall be exempted from
payment of tax in terms of Notification N0.33/2012-ST dated 20.06.2012.

a0 W
e R“%éé) In view of the foregoing, I find that the service tax demand of Rs.3,09,427/- is not

(>

§e° r%\
55 Uy susiaqlnable in law and hence the impugned order confirming the service tax demand
o 1l
{{%‘; fME’ a)loju with interest ancl imposition of penalty is concerned is set aside.
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The appeal filed by the appellant is allowed in above terms.

A

Attested w

(Rekha A. Nair)
Superintendent (Appeals)
CGST, Ahmedabad
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To,

M/s. Anand Chandrakant Shah, - Appellant
C1-49, Kendriya Vihar Suncity Campus,

S.P.Ring Road,

Bopal-380058

The Assistant Commissi oner,

CGST, Division-VI, Ahmedabad North
Ahmedabad

Copy to:
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. The Commissioner, CGST, Ahmedabad North.
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- Respondent

. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.

3. The Assistant Commissioner (H.Q. System), CGST, Ahmedabad North.

(For-uploading the OIA)
V&/Guaer File.
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